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Proposed iasB Discussion Paper accounting  
standard for insurance —Back to the Future
by Peter H. Winslow 

In May 2007, the International Accounting Standards 
Board (IASB) issued a discussion paper entitled “Prelimi-
nary Views on Insurance Contracts.” The discussion paper 
proposes a new accounting model applicable to all insur-
ance contracts including life and non-life. The model for 
insurance reserve liabilities is “current exit value” (CEV), 
where CEV is defined as the amount that an insurer 
would expect to pay to transfer its remaining contractual 
rights and obligations to another entity. This amount is 
determined by three building blocks: (1) a probability-
weighted best estimate of future cash flows; (2) which is 
discounted for the time value of money; and (3) to which 
is added an explicit margin to compensate a potential pur-
chaser for assuming the risk. Remarkably, there is history 
for a similar market-based approach to reserving in U.S. 
regulation of property/casualty companies and in the tax 
law dealing with unearned premium reserves.

The concept of unearned premiums found its origin in 
the fire insurance business in New York. The comptroller 
of New York inserted in the 1858 Fire Annual Statement 
blank a liability item for the “Amount required to safely 
reinsure all outstanding risks, estimated by the President 
and Secretary.” This liability was later identified as an 
“unearned premium reserve” in the New York Insurance 
Law. The primary purpose of the unearned premium re-
serve was to assure the continuance of coverage in the 
event the company became insolvent. Insolvency was a 
particular risk for fire insurers in the mid-1800s due to 
the predominance of wooden construction and spotty 
fire protection. As exposure to catastrophic losses from 

fire lessened and the availability of reinsurance increased, 
the concept of unearned premium reserves evolved from 
its original reinsurance-value concept to either the ap-
propriate amount that would be returned to policyhold-
ers if the insurer canceled all its policies or the unearned 
portion of the premium on the unexpired risks under 
existing policies. Life insurance reserves never followed 
a similar evolution. At the same time the New York 
comptroller adopted the original definition of unearned 
premium reserves, Elizur Wright in Massachusetts was 
developing a formulaic net premium valuation method 
which ultimately became the model for the Standard 
Valuation Law adopted 90 years later.

Interestingly, the history of unearned premium reserves 
as a market-based liability has been recognized in the 
case law in at least one tax case. The Tax Court1 noted 
that the reserves for unearned premiums historically in-
cluded amounts needed for reinsurance in the event of 
insolvency:

The term “unearned premium” is entirely a term 
of insurance art and can be understood only by 
reference to industry practice and history. The 
“unearned premium reserve” (in the words of the  
Code “unearned premiums on outstanding business”) 
grew up historically as a reserve for insolvency 
reinsurance, i.e., as the amount required to be 
set aside out of premiums to compensate some 
reinsurer if, in the event of insolvency, it should 
be necessary for the reinsurer to undertake ful-
fillment of the original insurer’s obligations to 
policyholders for periods subsequent to the date of 
reinsurance.

On the basis of this history, the Tax Court concluded 
that reserves for retrospective rate credits and premium 
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1   Bituminous Casualty Corp. v. Commissioner, 57 T.C. 58, 81 (1971), acq. 1973-2 C.B. 1.
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discounts are deductible as unearned premium reserves 
because they are the kind of obligations for which a rein-
surer would require compensation if it were to take over 
the future obligations.

Although the CEV model for insurance reserves in the 
IASB discussion paper may seem new, we may just be 
going back to our insurance regulatory and tax roots.

internal Revenue service notice 2008-42
modifications of split-Dollar Life insurance 
arrangements
by Gary Lee

On March 28, 2008, the Internal Revenue Service issued 
Notice 2008-42, which is related to modifications made 
to split-dollar life insurance arrangements. The Notice 
addresses when an otherwise grandfathered arrangement 
under IRC §§ 101(j) or 264(f) is treated as a new ar-
rangement for purposes of IRC §§ 101(j) or 264(f).

IRC § 101(j) requires companies to satisfy certain notice 
and consent requirements when the employer purchases 
life insurance on the lives of certain employees. If the 
rules are not satisfied, life insurance proceeds that would 
otherwise be received tax free upon the death of the em-
ployee are taxable income to the extent those proceeds 
exceed the employer’s basis in the policy. In general, the 
rules apply to policies purchased after Aug. 17, 2006, or 
to policies issued prior to that date if there is a material 
change in the contract.

IRC § 264(f) requires taxpayers to reduce their interest 
expense deduction to the extent the expense is allocable to 
unborrowed policy cash values that they own on the lives 
of specified individuals. In general, the rules apply to poli-
cies issued after June 8, 1997, or to policies issued prior to 
that date if there is a material change in the contract.

Notice 2008-42 provides that changes to split-dollar 
arrangements will not affect the grandfather status of 
policies purchased prior to the respective effective dates 
under § 101(j) or § 264(f) if there is no change to the 
underlying life insurance contract, even if the change is 
treated as a material modification for purposes of the 
split-dollar regulations. Thus, a change may be made re-
garding the terms of the split-dollar arrangement so long 
as no change is made to the life insurance policy funding 

the arrangement without jeopardizing the grandfather sta-
tus of the policy under IRC §§ 101(j) or 264(f). This dis-
tinction in treatment arises because § 101(j) and § 264(f) 
look to modification of the “life insurance contract,” 
whereas the split-dollar regulations look to a modifica-
tion of the “arrangement” in addressing whether or not a 
modification results in the loss of grandfather protection. 
This Notice does not change the income, employment, 
self-employment, or gift tax rules provided in the split-
dollar regulations effective for split-dollar arrangements 
entered into or materially modified after Sept. 17, 2003. 

The Notice was issued in response to accounting changes 
for post-retiree split-dollar arrangements issued by the 
Emerging Issues Task Force (EITF) of the Financial Ac-
counting Standards Board in 2006. See ETIF 06-04 and 
ETIF 06-10, which are related to endorsement and collat-
eral assignment arrangements, respectively. In general, the 
ETIFs require employers to accrue post-retiree split-dollar 
benefits during a retiree’s working years. Such treatment 
creates an increase in liabilities, reduces net worth and 
increases the debt-to-equity ratio. In some sectors, such 
as banking, the requirement could impact the bank’s abil-
ity to satisfy capital and reserving regulations. Companies 
can now modify split-dollar arrangements that offer post-
retiree benefits to avoid the impact of the ETIFs without 
subjecting grandfathered policies to the provisions of  
§ 101(j) or § 264(f).

This article does not constitute tax, legal, or other advice 
from Deloitte Tax LLP, which assumes no responsibility 
with respect to assessing or advising the reader as to tax, 
legal or other consequences arising from the reader’s par-
ticular situation.
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Proposed Regulations issued for new Tax Return 
Preparer Penalty standards 
by John Keenan

The May 2008 edition of Taxing Times contained an 
article that described recent changes relating to the new 
tax return preparer penalty rules under Internal Rev-
enue Code sections 6694 and 6695, and related Code 
provisions, and their potential impact on the insurance 
industry. The return preparer penalty regime had been 
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