
475 N. Martingale Road, Suite 600
Schaumburg, Illinois 60173
p: 847.706.3500   f: 847.706.3599 
w: www.soa.org

Non Profit Org
U.S. Postage

PAID
Carol Stream, IL 
Permit No 475

T I M E S

Taxation 
Section

 

After discussing the computation of E&P, the ruling goes on 
to cite two pertinent revenue rulings; Rev. Rul. 71-16518 and 
Rev. Rul. 77-442.19 Rev. Rul. 71-165 holds that a nondeduct-
ible expense of an accrual basis corporation reduces E&P 
in the year in which the expense is realized and recognized, 
unless the Code specifically provides otherwise. Rev. Rul. 77-
442 holds that because disallowed interest depletes the assets 
of a corporation at the time the interest would be allowed as 
a deduction but for its disallowance under section 264(a)(4), 
E&P are also reduced in that year. Thus, following the logic of 
the above two revenue rulings, the Service holds in Rev. Rul. 
2009-25 that “X in both Year 1 and Year 2 reduces its earnings 
and profits by the seven dollars of Disallowed Interest.”

The next section of the discussion focuses on the impact of 
the year three events, i.e., X receives the $500 death benefit 
under the life insurance contract purchased from A. The rul-
ing holds to the guidance provided under Treasury Regulation 
section 1.312-6(d) which states that a loss sustained for a year 
before the taxable year does not affect the E&P of the taxable 
year. The service then goes on to cite Rev. Rul. 76-29920 for 
the proposition that “A capital loss carryover does not affect 
the E&P of the taxable year in which it is used because the loss 
giving rise to the carryover is reflected in the accumulated 
earnings and profits at the beginning of the taxable year of the 
carryover.” Based upon this logic, there is no further reduction 
of E&P in Year 3 for the previously Disallowed Interest.21 

By year 3, X has already reduced its E&P for the Disallowed 
Interest. Therefore, X includes $400 ($500 (the death benefit) 
less $100 (the amount X pays for the contract)) in its E&P in 
Year 3. However, for income tax purposes, in Year 3, X in-
cludes in its gross income only $386 of the $500 death benefit 
because of the applicable offsets under section 101(a)(2) for 
the $100 paid for the policy and the $14 of Disallowed Interest. 
The ruling does not address the timing of the impact of the 
death benefit on E&P. Aside from pronouncements in the 
excess profits tax area, the Service has issued only one pro-
nouncement addressing this directly. Rev. Rul. 54-23022 

states that “the excess of the insurance proceeds received by 
the corporation over the aggregate sum of the premiums paid 
will constitute earnings and profits available for distribution.”

It is interesting to note that there was no administrative or 
judicial guidance directly on point prior to the issuance of this 
ruling. Based upon the logic and definitions above, the ruling 

reaches the proper result.  3

SSAP 43R AND TAX STANDARDS FOR 
PARTIAL WORTHLESSNESS DEDUCTIONS
By Samuel A. Mitchell and Peter H. Winslow  

I n September 2009, the NAIC adopted Statement of 
Statutory Accounting Principles 43R (SSAP 43R), 
providing guidance effective as of Sept. 30, 2009, for 

the impairment of loan-backed and structured securities. 
SSAP 43R replaced SSAP 98, which was an amendment 
to SSAP 43 and SSAP 99 paragraph 13. The adoption of 
SSAP 43R, and the movement away from the fair value 
approach of SSAP 98, may facilitate claims of partial bad 
debts under Internal Revenue Code section 166 for debts 
that do not qualify as securities for tax purposes. This is 
because the new SSAP isolates credit-related impairments 
(potentially available for bad debt treatment) from interest-
related impairments (that the Internal Revenue Service 
(IRS) is likely to challenge if claimed as a tax deduction). 1

SSAP 43R requires a charge against current statutory 
earnings for Other-Than-Temporary impairments that are 
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with the Treasury Regulations, and several state regulators 
have sent the requested letters.

There may be a problem with at least a portion of a partial 
worthlessness deduction, even under the conclusive pre-
sumption, if the amount charged off under the standard for 
measuring an Other-Than-Temporary impairment for statu-
tory accounting exceeds the amount that is associated with a 
credit-related impairment.5 For banks, the IRS has held that 
the conclusive presumption does not apply to a write-down to 
fair value, even if the bank’s regulator has ordered the charge-
off.6 This presumably is because the interest-related portion 
of a write-down to fair value may be recovered if the instru-
ment is held long enough, and the tax standard allows only 
for permanent impairments that reflect a loss of basis that the 
taxpayer cannot recover. SSAP 43R’s focus on credit-related 
events should be of benefit to insurance company taxpayers 
who seek to take advantage of the conclusive presumption. 
Even in cases in which the impairment is to fair value, the 
conclusive presumption nevertheless may apply because the 
standard requires identification of the portion that is interest-

related.  3

credit-related to the extent the discounted expected cash 
flows are less than book value. It requires a further impair-
ment to fair value and a charge against current earnings only 
if the company has the intent to sell the instrument or does 
not have the ability to hold it until recovery. In the latter 
situation, the standard requires the company to disclose the 
amount of the impairment to fair value that is interest-related.  

The Other-Than-Temporary impairments insurance compa-
nies have recorded for instruments such as REMIC regular 
interests under SSAP 43R and earlier standards may be eli-
gible for partial worthlessness deductions of debts held by in-
surance companies.2 Under the tax standards, a taxpayer that 
holds a business debt that is not considered a security under 
section 165(g) has the discretion to take a tax deduction for 
partial worthlessness rather than wait until disposition or total 
worthlessness to realize the tax loss. Partial worthlessness de-
ductions are advantageous for both timing and character. The 
timing benefit arises because the alternative, which applies 
to securities under section 165(g), is to wait either until the 
taxpayer sells the instrument or until the instrument becomes 
wholly worthless. The character benefit arises because partial 
worthlessness deductions are charged against ordinary in-
come, whereas losses on disposition, and in some cases losses 
on total worthlessness, are capital losses. Capital losses can be 
used only to offset capital gains and are subject to expiration 
after five tax years if not used.3

Thus, taxpayers have a strong incentive to claim partial 
worthlessness deductions for impairments they have charged 
off their books. In order to qualify for a partial worthlessness 
deduction, the taxpayer must prove that the instrument is 
partially worthless and the deduction is limited to the amount 
the taxpayer has charged off as worthless on its books.4  The 
tax standard for proving partial worthlessness is relatively 
stringent, but insurance companies may have fewer proof 
problems than other taxpayers because they may be able to 
take advantage of a conclusive presumption in the Treasury 
Regulations that applies to banks and other similarly regulat-
ed industries. Under the conclusive presumption, at Treasury 
Regulation section 1.166-2(d), a regulated company’s book 
charge-off is presumed correct if it is made under established 
policies and procedures of the regulator and if the regulator 
confirms this fact in writing upon its first examination of the 
company’s books for the year of the charge-off. Recently, 
many insurance companies have requested their state insur-
ance departments to send them charge-off letters to comply 
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